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CORAM : SANDEEP V. MARNE, J.
Judgment reserved on : 12 February 2025.
Judgment pronounced on : 25 February 2025.

Judgment :

1) By this Petition Petitioners challenge order dated 21 March
2023 passed by the learned Minister (Revenue) partly allowing
Revision Application filed by Respondent Nos.5 to 9 and confirming
the order dated 17 June 2022 passed by the Deputy Director Land
Records, Kokan (DDLR) directing that the Aakarphod Patrak No.12
of 1968 has been rendered infructuous and meaningless and that
therefore sub division measurements be conducted in respect of

Respondent Nos.5 to 9 of land bearing Survey No.78/1A and 78/1B.

2) Briefly stated, facts of the case are that a partition was
recorded between Hari Balwant Naik, Mahadev Aba Naik and Ganesh
Bhai Naik by statement made in front of Talathi in respect of various
lands and as per the said statement, lands came to the share of three

persons as under:-

Land allotted to Shri Mahadev Aba Naik

Survey Hissa No. Area Akkar
No.
279 1 pai. 01-18-0 22-13-6
300 1 pai. 00-31-7 7-14-0
288 1 pai. 1-00-0 13-0-6
275 4/1 pai 01-18-5 16-14-4
301 1 pai. 00-21-5 06-14-0
Land allotted to Shri Hari Balwant Naik

Survey No. Hissa No. Area Akkar

304 1 pai. 02-10-2 22-13-6
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300 1 pai. 00-31-7 7-14-0
288 1 pai. 1-00-0 13-0-6
275 4/1 pai 01-18-5 16-12-4
301 1 pai. 00-21-5 06-14-0
Land allotted to Shri Ganesh Bhai Naik
Survey No. Hissa No. Area Akkar
279 1 pai. 02-17-7 22-13-6
288 1 pai. 2-00-0 26-1-6
275 4/1 pai 00-20-00 06-0-0
3) For recording the above partition, Mutation Entry No.2414

was certified on 11 October 1955 thereby recording names of the three
sharers in respect of various lands and areas as more particularly

described in the said Mutation Entry.

4) It appears that the said three sharers decided to get the lands
coming to their respective shares physically sub-divided and
accordingly approached the Deputy Director of Land Records, Vasai,
who carried out the exercise of sub-division of land bearing Survey
No. 279 in the year 1968 by diving the land in 12 shares as Survey
Nos. 279/1/1 to 279/1/12. The sub-divided lands were accordingly
reflected in Hissa Form No.4 (Gunakar Book). However, though land
bearing Survey No.279 was recorded in the shares of Mahadev Naik
and Ganesh Bhai Naik and no portion was allotted to the share of
Hari Balwant Naik in the partition effected in the year 1955, it
appears that while creating the sub-division, name of Hari Balwant
Naik was also reflected in three out of 12 shares of land bearing
Survey No.279 in Hissa Form No.4 (Akarphod Patrak No. 12 of 1968).
Thus, the Akarphod Patrak reflected sub-division of land bearing
Survey No.279 into 12 shares and name of Hari Balwant Naik was
reflected in respect of Hissa No0.279/1/5, 279/1/6 and 279/1/12. The
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entries made in Hissa Form No.4 giving effect to the sub-division were
apparently signed by each of the three partitioning parties. It appears
that based on entries made in Hissa Form No.4 (Aakarphod Patrak
No.12 of 1968) Mutation Entry No.3342 was certified on 8 February
1972 recording names of the sharers corresponding to one indicated in
Hissa Form No.4. Accordingly, name of Hari Balwant Naik came to be
mutated in respect of land bearing Survey No.279/1/5, 279/1/6 and
279/1/12 vide Mutation Entry No. 3342. However, the said Mutation
Entry No.3342 came to be cancelled by Tehsildar by order dated 16
October 1972.

5) The above position of cancellation of Mutation Entry No. 3342
continued for a long time. It appears that the land bearing Survey
No.279 was subsequently assigned Survey No. 78 and instead of
giving effect to the Aakarphod Patrak by dividing the land into 12
independent shares, the same was divided only into two shares
bearing Survey No.78/1A and 78/1B. Petitioners apparently noticed
that their names were not being reflected in any portion of the land
bearing old survey No.279/1/5, 279/1/6 and 279/1/12 and in new
Survey No.78/1A and 78/1B and accordingly initiated proceedings in
the year 2016 for mutating their names corresponding to Aakarphod
Patrak /Hissa Form No.4. Since Petitioners were relying on the
Aakarphod Patrak No. 12 of 1968 for claiming right on the land
bearing old Survey No.279, it appears that Respondent Nos.5 to 9
alongwith others initiated proceedings before the District
Superintendent of Land Records, Palghar (DSLR) on 14 September
2017 for correction of Aakarphod Patrak/ Hissa Form No.4,
consequent to cancellation of Mutation Entry No.3342. It appears that
Petitioners were not impleaded to the said proceeding. Initially, DSLR
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allowed the application for condonation of delay by order dated 15
November 2017. Later, the proceedings were heard on merits and
order dated 29 November 2017 was passed allowing the Appeal
preferred by the Appellants and directing cancellation of Aakarphod
Patrak No. 12 of 1968 only in respect of old Survey No.279(New
Survey No.78).

6) Petitioners got aggrieved by the order dated 29 November
2017 passed by the DSLR and filed Survey Appeal No.1153 of 2021
before the DDLR. The DDLR initially allowed the Application for
condonation of delay by order dated 29 March 2022 and proceeded to
hear the Appeal on merits. By order dated 17 June 2022, DDLR
allowed the Appeal preferred by the Petitioners and set aside order
dated 29 November 2017 passed by the DSLR. The DDLR however
observed that proceedings were required to be initiated for
challenging cancellation of Mutation Entry No. 3342 by applying for

condonation of delay.

7) Respondent Nos.5 to 9 felt aggrieved by order dated 17 June
2022 passed by the DDLR and filed Revision Application before the
learned Minister (Revenue). By order dated 21 March 2023, Revision
Application has been partly allowed by the learned Minister holding
that Aakarphod Patrak No. 12 of 1968 was not timely implemented
and had therefore, become infructuous and meaningless. He further
held that sub-division created by the said Aakarphod Patrak does not
match with revenue entries relating to title. He further held that
Mutation Entry No.3342 had also become meaningless. He however,
held that the demand of Respondent Nos.5 to 9 for sub-division

measurement of Survey No.279(new survey No.78) could not be

Page No. 5 of 38
25 February 2025

;21 Uploaded on - 25/02/2025 ::: Downloaded on - 26/02/2025 16:43:46 :::



Megha 57_wp_8460_2023_fc.docx

conducted at regional level and that therefore there would be no
impediment for conduct of such measurements as per Rules. The
learned Minister therefore held that it was not necessary to interfere
in the order passed by the DDLR. The learned Minister accordingly
directed that land bearing Survey Nos.78/1A and 78/1B be subjected
to measurement of sub-division. Petitioners are aggrieved by orders
dated 29 November 2017 passed by the DSLR and 21 March 2023
passed by the learned Minister and have filed the present Petition.

8) Ms. Neeta Karnik, the learned senior advocate appearing for
the Petitioners would submit that the impugned orders passed by the
DSLR and the learned Minister are ex facie illegal as the same
virtually tantamount to giving precedence to the Mutation Entry over
the Aakarphod Patrak /Hissa Form No.4. She would submit that sub-
division created vide Aakarphod Patrak /Hissa form No.4 confers title
on parties against whose name various lands are indicated. That the
entries in Hissa Form No.4 have been signed by each of the sharers
and title of each of them has accordingly been crystalised in the year
1968 itself. She would submit that whether effect is granted to
Aakarphod Patrak No.12 of 1968 through mutation entry or not is
absolutely irrelevant. That therefore mere cancellation of Mutation
Entry No.3342 becomes meaningless so long as sub-division created
by Aakarphod Patrak / Hissa Form No.4 stands good. In support of
her contention that Aakarphod Patrak constitutes a document of title
and would have precedence over mutation entry, Ms. Karnik would
rely upon judgment of this Court in Ramchandra Yeshwant Desai

V/s. Krishna Sitaram Desai and Ors. *

' 2016 (2) ALL MR 515.
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9) Ms. Karnik would further submit that the alleged partition
of 1955 recorded vide Mutation Entry cannot take precedence over
document of title in the form of Aakarphod Patrak/Hissa Form No.4.
She would submit that since the concerned parties have signed
against entries of each allotted shares under the Aakarphod Patrak,
the entries made therein would prevail over Mutation Entry effected
in past or in future. She would submit that deletion of Mutation
Entry No.3342 is mysterious as there are absolutely no reasons as to
why said Mutation Entry got cancelled. She would however submit
that mere cancellation of Mutation Entry No.3342 would not ipso facto
amount to cancellation of Aakarphod Patrak No.12 of 1968. She
would submit that learned Minister recorded a perverse finding that
Aakarphod Patrak No.12 of 1968 has been rendered infructuous in
absence of any order setting it aside. She would accordingly submit
that order passed by the learned Minister deserves to be set aside and

the order passed by the DDLR deserves to be upheld.

10) Petition is opposed by Mr. Raul, the learned counsel
appearing for Respondent No.5 and 7 to 9. He would submit that
partition effected between Mahadev Aba Naik, Hari Balwant Naik
and Ganesh Bhai Naik on 10 September 1955 vide Mutation Entry
No.2414 would ultimately prevail. That in the said partition, no land
was allotted to the share of Hari Balwant Naik in Survey No.279,
which went entirely in the shares of Mahadev Aba Naik and Ganesh
Bhai Naik. That Hari Balwant Naik as well as Petitioners lived with
the said reality and did not question non-mutation of their names to
the revenue records relating to land bearing Survey No.279. He would
submit that Hari Balwant Naik passed away on 22 August 1978 and

after his death, Petitioners got their names mutated on various lands
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coming to their share vide Mutation Entry No.3566, in which they
consciously excluded land bearing Survey No.279. That as on 21
December 1978, when Mutation Entry No.3586 was effected,
Petitioners were happy with the fact that Hari Balwant Naik did not
have any semblance of right in the land bearing Survey No.279 and
therefore they did not apply for mutation of their names to the said
land. He would submit that Petitioners subsequently attempted to
take undue advantage of Aakarphod Patrak No.12 of 1968 which had
lost all its significance and which was not given effect at any point of
time. That Petitioners did not challenge Mutation Entry No.3342
cancelled on 16 October 1972, which had the effect of cancellation of
Aakarphod Patrak No. 12 of 1968. He would therefore pray for

dismissal of the Petition.

11) Ms. Helekar the learned counsel appearing for the
Intervenors would also oppose the Petition submitting that
Aakarphod Patrak or Hissa Form No.4 does not constitute title on any
party. In support, she would rely upon judgment of this Court in
Govindrao Shankarrao Reddy V/s. Rukminibai w/o. Vithal
Reddy and Ors.? as followed in Babu Gopala Gaware Vis.
Sheshrao Ganpati Gaware.? She would submit that both the
judgments were not brought to the notice of this Court while
rendering judgment in Ramchandra Yeshwant Desai (supra) and
that therefore judgment in Ramchandra Yeshwant Desai (supra) is
per incuriam. Ms. Helekar would accordingly submit that Petitioners
cannot claim any right, title or interest in the land bearing Survey

No.279(new Survey No.78/1A and 78/1B) on the strength of ineffective

2 (2009) 2 Mah. LJ 583
3 (2015) 4 Bom CR 395
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Aakarphod Patrak No. 12 of 1968. She would pray for dismissal of the

Petition.

12) The arguments in the petition were concluded on 27®
January 2025 and the judgment was reserved. However, the petition
was listed for directions on 10" February 2025 with a view to enable
the parties to answer the queries raised by the Court. Upon a
suggestion made by this Court for appointment of an Amicus Curiae,
the rival parties fairly agreed that Mr. Karandikar could be appointed
as Amicus Curiae for assisting the Court to decide the issue about
Aakarphod Patrak constituting a document of title, especially in view
of this Court noticing some conflict in the views expressed by the
Coordinate Benches. Accordingly, by order dated 10 January 2025,
this Court appointed Mr. Karandikar as Amicus Curiae to assist the
Court. The arguments in the petition were accordingly further heard
on 12" February 2025, when Mr. Karandikar has also assisted this
Court by canvassing submissions on the issue taken up for
consideration. Accordingly, after further hearing of submissions of
learned counsel appearing for the rival parties as well as of the
learned Amicus, the judgment was once again reserved on 12%

February 2025.

13) Rival contentions of the parties now fall for my consideration.

14) The broad issue that arises for consideration in the present
Petition is whether Aakarphod Patrak or Hissa Form No. 4 (based on
Gunakar book) prepared at the time of sub-division of the land

constitutes a document of title.
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15) Petitioners have relied upon Aakarphod Patrak No. 12 of
1968 thereby sub dividing land bearing Survey No. 279 into 12 shares
and allotting share Nos.279/1/5, 279/1/6 and 279/1/12 in favour of Hari
Balwant Naik for the purpose of claiming title in respect of those
three shares. The DSLR held that Aakarphod Patrak No. 12 of 1968 is
liable to be set aside only on the ground that Mutation Entry No.3342
executed in pursuance thereof was set aside and new Survey number
of the land bearing 78 is sub-divided only as 78/1A and 78/1B. The
DSLR held that since 12 sub-divisions in respect of old Survey No.279
as per Aakarphod Patrak No.12 of 1968 are not given effect in the New
Survey No. 78, it was necessary to set aside Aakarphod Patrak No.12
of 1968. He accordingly directed the DSLR to set aside Aakarphod
Patrak relating to old Survey No.279 by his order dated 29 November
2017. The DDLR however reversed the findings of the DSLR and held
that Mutation Entry certified in pursuance of Aakarphod Patrak
No.12 of 1968 was cancelled and that therefore, if the said Aakarphod
Patrak No.12 of 1968 was to be given effect in the revenue records, it
was necessary to first challenge the order cancelling the Mutation
Entry. Thus, what the DDLR has done is to maintain existence of
Aakarphod Patrak No.12 of 1968 and to grant liberty to Petitioners to
challenge cancellation of Mutation Entry No. 3342 by seeking
condonation of delay. DDLR’s order essentially envisaged that
Petitioners should take steps for giving effect to the Aakarphod Patrak
No.12 of 1968 in the revenue records. The learned Minister while
partly allowing the Revision filed by the contesting Respondents and
held that Aakarphod Patrak No.12 of 1968 has been rendered
meaningless. There was apparently a prayer for further sub-division
of New Survey No. 78/1A and 78/1B and accordingly the learned

Minister has directed further sub-division thereof.
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16) Before proceeding to answer the issue at hand, it would be
necessary to take a quick stock of the manner in which the present
proceedings were triggered. The proceedings for cancellation of
Aakarphod Patrak No.12 of 1968 by contesting Respondents has its
origin in an altogether different proceedings, which were initiated by
Petitioners for giving effect to the said Aakarphod Patrak No.12 of
1968 in revenue records. After about 49 long years of coming into
effect of the Aakarphod Patrak No.12 of 1968, Petitioners thought of
initiating process for mutation of their names in land bearing Survey
No. 279, which was later renumbered as Survey Nos. 78/1A and
78/1B. They accordingly filed application before Tehsildar for mutation
of their names to the said two new Survey Numbers. While
considering the request made by Petitioners, it appears that the Circle
Officer sent a report to Sub-Divisional Officer/Tehsildar, Vasai vide
letter dated 27 January 2017, which reads thus:-
TR,

. gRYTS AT 9Id I adie aRg 5. FHSIN sRYS Asd, .
SRS, 9ER, A1.aHs, T Ma Hiol 9eR, dT. aag Jefid 9.4, 0¢/9 8. (J1 9.4
20%/9 U.) AL ST REACUIIR /92 F&d e SUEEd A1, JefeaR
qTed s fact 3197 PhedT 372, TP WietleT YHTON JTgdTet TSN Beid MTed.

Tg Hiot geR,d.ads J2fid BRBR $.2898 AL AT IRIeicd] 3SR el

ARG S fHoddiedl eathe HRUTYRG | 99 9844 dTell $el o

OO -

9) HEISG e ATSH T G SRIA STeter! fHesdd
4. fg . &= 3MBR
08 97, 03-9¢-0  RR-93-§
300 93, 00-39-1 9-98-0
¢ 94, 0 9-00-0 93-00-§
04 8/q Y 09-9¢-Y 9¢-9%-§.
309 94, 00-39-4 0§-98-0

Q) & g4 d ATseh I ATd SR STTeta! fHeshd
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.. fe . &= "R
308 qd. 03-90-3 99-0%-0
300 q ¥ 00-39-9 9-9%-0
04 8/9 8. 09-9¢-Y 9€-9%-0
309 QY. 00-29-Y §-9%-0

3) TUIST TS 37, UT. . IS A& ATseh I AT SNclolt fBrovdhe

4. fa . - & ICaN
0% QY. 03-90-9 2R-93-%
¢ 9. 00-009-9 0-00-0
¢ 9. 9. 03-00-0 §-09-
04 g/ W 00-90-9 00- 00
204 /9 d. 00-30-0 0§-0-0

T A 9eR, H.A4.20%/9 Y. Hefie fiesediter areuel yeta quf sirel e ot sifiei
qHS AT TERIHC (ST Wi . 8 HelleT U gebrel AT AreyTal qufele gater JHTol
RISICE NG

4. RA.  Travmm Reeama ke FEIGRTY AT

0% 9/9 0-99-9 TRV SHIR ATSH
R IR 0-99-1 AT PIR AT
R 9/3 0-9-1 SHCT Pl ATSD
0% 9/% 0-20-4 Jerdd Haled ATsd
0% /4 0-29-0 & Joodd A5
0% /% 0-28-0 &I gosad Alsh
208 9/9 0-9-4 TRV SHIR TS
068 /¢ 0-34-0 oI TS IS
0% IR 0-0¢-19 TRV SHIR 5D
VR 9/90 0-0¢-R Jerd Haled Alsd
0% 9/99 0-9Y4-y HAS FAEHU 5D
0% 9/9R 0-90-9 & Joodd A5

f2.02/09/2091 IS Mg HW gER A, ©¢/9 U, =T FUDE 9/9 IAT-AR
JTAIPT bl AT Seal IAT-TTOR SURHRT 3 g § I Aicfdeiel 8. HIUATE!
afﬁqma;%cﬂf?lam@/m et dic Rearh 31 9 9 & Aig JPrRedR R T & B
AP 3R,
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Tfeary |.4.9¢/9/31 T 9¢/R/Y T -9 Sthasre faght seara g . ot
font Ie fRETaTeUTaT ©e QTR g STeT AUIRY ST 3T QlFal 9/9 aRie TR
%.3340, 808, 833, 83R9, 8E3Y, YUY, g9, W33 I M A geR
P.209, 3R, 3450, 3&Y3, 3040, VL9, o3, ¥3IR9, 8499,
¥Y28,8450,8593,4045,4040 T F.7.0¢/9 § IRV Ucifdd BRPR $.40¢ 2 & T
TRHR TE B0 3MaLTD 312, 78U dRiel Hd IR I BI01 JTFWE A8 3 0GR
I FEUTT 37TR.
SR qTeyTdiel SrqorfedT ReATymm a¥iet I 99 I_E Iral SUHIT ud
SIS o AT devlafaarcld 3ed. SIEHre died AE g wareff g<i
ITchiel e HefewHeR a1 Jieural URER . 338 & 3§ Hedrd DRI J8 Hor
3IoIER et afSAMTSid geurgT dfdd Sad STed. 3 3WIGR Iid FEUrDT 3fTe. vt
o] B 7.8 UTBR gehTcilel ATCUTIHIO 9/9 HEXI 3fFcl SUBM! g eRiel Ui
dhelel TR g RUIBTH! Jalel RIATEITS! | HIex

17) The Tehsildar in turn sent a report to Sub-Divisional Officer
on 7 March 2018 with similar contents as that of Circle Officer’s
report dated 27 January 2017. It would be apposite to reproduce the
recommendations of Tehsildar in letter dated 7 March 2018, which

reads thus:

f3® 02/09/2090 JSH TG AT gER F.A. 9¢/9 U, =1 B /92 IAT-I™
3Tgeie del AT, AlFal IAT-UTIR JUFART 31 G § & Alg JhaefIR g off g gor
3T 3MTe. ATMAAR F.9.9¢/9/31 T 9¢/9/a Feliad 9-I19 qFhard! fash! sTeara
g . <t faept 9w - fReaTeyTer ©e SUIRY I STEmRTuIRT 3FedT™ a1 aFal 9/91
INIeT R .3340, ¥0%, 8233, $3%9, 8§3%, $34Y, ¥109, 093 3oy
T A R WRBR HHiH 0E 9, 348, 3450, 3§43, 3040, 3VEQ, 8O3,
¥3%19, 849, 84, ¥Yg0, ¥EI3, Yo4g, Yoyl T HA. W</ Wit HeAfSd
FHIH Yo R & T TRBR e B0 NTLIF 8. FeUH aRiel 9J IRBR IE BT
3MMALTE M8 I AOIGR I FEUU MR, TSR ATl Aot e fReamyHTor axiet
g4 SEFT IRY ITal SUNRT Od 3R SNIAMId o JiedTd dheoldfaarcia 3.
aqed - 9 g w@rffg<iige Il Brel AFHeR I Jeur] WRER HHidw
338 B € SedTd BRI Ye Ho- afecllumiid SR dfdd 3ad JATed 31 eeR
Iral FEUTOY Te. fREHT B . 8 JUEbR gTcilct TICUTTATON 0/ Hext 3ifel SO
q IRiet JU delel BREBR I PRUGH! - HSb SfAPHRT Mt T 3r8dTet TR detT
3. YT M Sfelard RGFRR gd faedr ®fF H. 8 UMeR Jaldial
ICUTTHNN 9/9% TNl A UG MMUelbela HalHd UFER 38 Jeiel
BRIGERITST HIGR BRI JATEIC.

18) It appears that these reports sent by the Circle Officer and
the Tehsildar on 27 January 2017 and 7 March 2018 triggered filing
of Appeal by the contesting Respondents before the DSLR for
cancellation of Aakarphod Patrak No.12 of 1968. Curiously,

Petitioners were not impleaded as parties to the said Appeal. As
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observed above, the Appeal was allowed after condoning the delay by
order dated 29 November 2017 holding that Aakarphod Patrak No.12
of 1968 was required to be cancelled and directing those entries to
that effect be made by DSLR, Vasai in respect of land bearing Old
Survey No.279 and new Survey No.78.

19) DDLR though has set aside DSLR’s order dated 29 November
2017, has advised the Petitioners to file an Appeal challenging
cancellation of Mutation Entry No.3342. He has concluded that if
Aakarphod Patrak No.12 of 1968 is to be given effect in the revenue
records, it was necessary to first challenge Mutation Entry No.3342.
The DDLR has stopped at this stage and did not really grant any
positive relief in favour of the Petitioners. Petitioners however,
achieved success before the DDLR in the form of setting aside the
order for cancellation of Aakarphod Patrak No.12 of 1968. The learned
Minister added his share of confusion in the matter by passing
somewhat self-contradictory order, which maintains DDLR’s order but
also holds that Aakarphod Patrak No.12 of 1968 has been rendered
meaningless and infructuous. While maintaining the DDLR’s order
the learned Minister has upheld cancellation of order of DSLR, which
actually had the effect of cancellation of Aakarphod Patrak No.12 of
1968. One may therefore read the decision of learned Minister to
mean as if Aakarphod Patrak No.12 of 1968 would continue to
survive. However, by contradicting himself, the learned Minister has
further held that the said Aakarphod Patrak No.12 of 1968 has been
rendered infructuous. In my view, the observations and direction by
the learned Minister upholding the DDLR’s order is an obvious error
and he has actually set it aside by holding that the Aakarphod Patrak

has been rendered infructuous. Petitioners themselves read the
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learned Minister’s Order as setting aside the order of DDLR and have
accordingly filed the present Petition. It is therefore not necessary to
delve deeper into this aspect as parties are ad idem that the Minster’s

Order negates the effect of Aakarphod Patrak.

20) The real contest involved in the present case is whether
Aakarphod Patrak No.12 of 1968 created any document of title in
favour of Mr. Hari Balwant Naik and consequently in favour of
Petitioners who are his successors in title. Reliance is placed by
Petitioners on Hissa Form No.4 produced at Ex. A to the petition.
Petitioners have referred to the said document being ‘Hissa Form
No.4’ as the Aakarphod Patrak No.12 of 1968. Therefore, the issue for
consideration is whether the sub-division of land as reflected in Hissa
Form No.4 (Aakarphod Patrak) conferred any title in respect of land
entered against their names therein. It would therefore be necessary
to examine the exact manner in which and the purpose for which

Hissa Form No.4 is prepared.

21) In Govindrao Shankarrao Reddy (supra), Justice S.B.
Deshmukh has discussed in minute details the exact purport of Hissa
Form No.4 and Hissa Form No.11 prepared by Survey Officers. He has
examined the entire history of survey of lands undertaken in India
and particularly in Maharashtra. He has also considered the
provisions of the Settlement Manual by R. G. Jorden. The judgment of
S.B. Deshmukh, J. is a treatise on concept of survey and sub-division
of land and presents a clearer picture regarding preparation of Hissa
Form No. 4 and Hissa Form No.11, the purpose for which they are
prepared and logical end to which those two Forms are ultimately

taken to. It would therefore be apposite to reproduce paragraph
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Nos.10 to 20 of the judgment containing detailed discussion about
survey of lands. The quotation of those paragraphs would increase the
length of this judgment, but in my view, reproduction of the
discussion in the judgment relating to survey and sub-division of
lands is necessary for achieving better clarity on the issue as to
whether the Forms prepared by Survey Officers while effecting sub-
division of lands would constitute documents of title. Paragraph
Nos.10 to 20 of the judgment in Govindrao Shankarrao Reddy

read thus :-

“10. There are two more documents placed on record by the
plaintiff. Amongst these two documents first one is the document
Exh. 5. It appears that measurement and survey is the usual
phenomenon in the rural part of the State giving rise to disputes
amongst the  agriculturist. There is understanding,
misunderstanding, conception and misconceptions in the minds of
the fanners. This area is dealt with by two departments of the
State. Such problems are infact age old problems amongst the
agriculturists of the State.

11-12 Hissa Form No. IV i.e Exh. 5 has genesis to survey. This
Gunakar Book/Hissa Form No. 4 makes reference of the name of
the village, Tahsil of village and District of said Tahsil. There are
about 13 columns in this Hissa Form No. 4. Nos. 1 and 2 pertains
to description of agricultural land in Survey No., column No. 3 is
regarding it's area, column No. 4 is regarding Hissa No., column
No. 5 refers the area of the Hissa, Column No. 6 refers to area of
all such Hissas, Column No. 10 is important wherein area of the
Hissa is referred, column No. 11 is more important because the
name of the occupant is to be written or mentioned in this column
No. 11, column No. 12 of this Hissa Form No. 4 is also important,
not only from the view point of Survey and Settlement Manual,
but from the principles of natural justice. This column No. 12
makes reference that if the occupant is present at the time of
measurement, his signature or thumb impression to be
taken, recorded. In the absence of such occupant the Subdivision
or Hissa if has been created, and explained by any person, his
name should be recorded. Last column No. 13 is remarks column.

13. While carrying out measurements, either on behalf of the
Department of State or on behalf of the Agriculturist the Survey
and Settlement Manual contemplates issuance of notice to the
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interested persons considering the exigencies for carrying out the
measurement. Measurement is important step and in fact
foundation of claims of the parties regarding ownership, partition,
possession, etc. The manner and method of notice is also a matter
of the Survey and Settlement Manual. After carrying out the
measurement, this Hissa Form No. 4 obligates the entries. These
entries are regarding Survey No., Hissa No., Pot Hissa No., area
thereof, name of the occupant i.e Column No. 12 which is noted in
foregoing paragraph. After preparation of this form No. 4,
authority competent in relation to Sub-Division or Pot Hissa also
has to prepare Hissa Form No. 11. The format has been originated
from the Survey and Settlement Manual. This format of Hissa
Form No. 11 is also part of the Exh. X, collectively. This form
makes reference to sub- division of the agricultural land, name of
the village, Tahsil, District etc. Apart from this there are about 27
columns in this Hissa Form No. 11. Column No. 1 makes reference
to Survey No., Pot Hissa No., column No. 2 refers to area,
uncultivable land, if any refers by column No. 3, cultivable portion
of land refers by column No. 4, revenue of assessment is column
No. 5, nature of the land is column No. 6, area is column No. 7,
Hissa No. is column No. 8 and the area thereof is column No. 9,
column No. 9 to 12 are regarding the area of land regarding
cultivable or uncultivable, column No. 12 is about area, column
No. 14 is regarding non-cultivable land, column No. 17 makes
reference to source of water for irrigation, column No. 19 is
regarding length of assessment, column No. 20 is regarding
assessment and column No. 21 is official assessment of the land
payable to the State Government, column No. 22 is regarding
revision, column No. 23 is the possession obtaining at the time of
revision, column No. 24 makes reference to the final assessment,
column No. 25 pertains to addition or subtraction of the
assessment of the agricultural land in question. Column No. 26 is
the final assessment of the Pot Hissa or Hissa concern. Last
column No. 27 is remarks column. Form No. 4 is titled as Hissa
Form No. 4 whereas hissa form No. 11 is accordingly titled as
Hissa Form No. 11.

14. Next question to be considered is what is the
importance of Hissa Form No. 4 and what is significance of
hissa form No. 11. Can Hissa Form No. 4 or 11 be
considered as source of title to the person whether these
two forms are having any probative force and/or value, if
they are really having such probative value under which
provision? To answer to these questions reference to the history
of “survey and settlement” needs to be made.
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15. India was considered purely agricultural country in ancient
time. Revenue generation from the agricultural land, was forming
larger source of the then British India. The systems of settlement
were classified visionally. (1) Settlement of single estate under one
Landlord, (2) Settlement for estates of propriety bodies usually
village committees, (3) Settlement for individual occupancies
called Rayatvari system.

Initial survey had been extended from Pune to Nasik. There

were no guiding principles for taking such survey operations.
Survey to the Konkan area and the State of Gujarat was to be
undertaken. It was thought imperative with some authoritative
statements of principles should be made as regards both the
future conduct of the surveyor and also the revenue system to be
based upon the foundation of the survey settlement. The then
Government in 1847 directed the three Superintendents Mr.
Goldsmith, Captain Wingate and Davidson to hold a conference at
Pune for the purpose of taking into consideration the best means
of bringing diversified operations of the safe revenue surveys.
“Joint report” is outcome of this conference. This joint report was
source of plenary inspiration for the guidance of the survey
operations. Of course, there are subsequent modifications to the
principles laid down. However, they are with reference to the unit
of assessment and question of tenure. Authors of the joint report
have also stated in para 84 of the joint report that “they should be
considered applicable only to the collectorates about Ghauts
already surveyed.” The joint report has been divided in three main
heads. (A) The unit of assessment, (B) The assessment of unit,
and (C) The revenue system to be based thereupon with special
reference to the important question of tenure as laid down in the
joint report.
After the joint report and thereafter 3 years, survey was taken to
the State of Gujarat and Konkan area (now part of Maharashtra).
The same year Settlement Commissioner was appointed who was
in-charge of the whole operations. He was Mr. Captain Wingate.
Thereafter, District after District was taken in hand until the
whole of the British territories had been brought under the
operation of survey. In the year 1891, the work of survey was
taken to the last Taluka i.e Devgad and Ratnagiri. Thus, “original
settlement in whole was finally completed”. Following are the
important Acts passed by the then Government; (1) The Surveyor
Settlement Act I of 1865, (2) The First Amending Act about I of
1868, (3) The Land Revenue Code, V of 1879' (4) The Amending
Act to the above i.e VI of 1913.

16. Section 3, sub-section (3) of Bombay Land Revenue Code,
1879 defines “survey settlement” as includes a settlement made
under the provisions of Chapter VIIIA. Sub-section (6) of section 3
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of Bombay Land Revenue Code 1879 defines “survey number”
means a portion of land of which the area and assessment are
separately entered, under an indicative number in the land
records. Section 3, sub-section (7) of the Act of 1879 defines “sub-
division of a survey number” as portion of survey, a survey
number of which the area and assessment are separately entered
in the land records under an indicative number subordinate to
that of the survey number of which it is a portion. “Holder of land”
means to be lawfully in possession of land, whether such
possession is actual or not, as defined under sub-section (11) of
section 3 of the Act of 1879. The term “occupant” is
defined under section 3, sub-section (16), meaning thereby a
holder in actual possession of unalienated land other than a
tenant : provided that where the holder in actual possession is a
tenant, the landlord or superior landlord, as the case may be,
shall be deemed to be the occupant. “Occupancy” means a portion
of land held by an occupant as contemplates under section 3, sub-
section (17) of the Act of 1879. Under section 3, sub-section (19) of
the Act of 1879, “occupation” means possession. The term “joint
holder” or “joint occupant” are defined as holders or occupants
who hold land as co-sharers, whether as co-sharers in a family
undivided, according to Hindu Law or otherwise and whose
shares are not divided by; metes and bounds; and where land is
held by joint holders or joint occupants “holders” or “occupants”,
as the case may be, means all of the joint holders or joint
occupants. Surveys, assessments and settlement of land revenue
is listed under Chapter VIII of the Act of 1879. The State
Government is vested with the power to direct the survey of any
land in any part or area to which the Act of 1879 extends. The
object of such survey settlement provided thereunder, was to the
settlement of the land revenue and to the record and preservation
of rights connected therewith or for any other similar purposes
and such survey has been provided that shall be called as revenue
survey. The Government was empowered to issue notification in
the official gazette prescribing the territories i.e area to which the
Act of 1879 extends and confirming of division is also power given
to the Government under sub- section (2) of section 2 of the Act of
1879.

17. The Courts, while considering the disputes amongst citizens,
often are required to consider “occupation, survey number, pot
survey number (sub division of survey number), restricted tenure
or new tenure, old tenure or unrestricted tenure, record and
rights, etc.” The origin of all these terms, may be traced from “the
Bombay Survey and Settlement Manual (Please see: Volume 1,
Part 1 - by R.G Gorden second edition). Chapter 9 of the Survey
Manual refers to “the land tenures”. The tenures of the then
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Bombay Presidency may be divided into three classes (i) the
survey tenure, (ii) Inam tenures and (iii) Miscellaneous tenures;
which cannot be properly brought under either of the first two
heads. The survey tenure consists in the occupancy or ordinary
government land. There are two forms of survey tenure; the old
and unrestricted or new or restricted form and the difference
between these two tenures is clear and vital. Under the old form
the occupant has, as part of the conditions upon which the land is
held, the unrestricted right to alienate it by sale, mortgage or any
other form of transfer, whereas under the new form that right is
restricted and alienation is only allowed by permission of the
Collector. The survey tenure again is sub divided in two parts,
first relating to the history of the occupancy and second to a
description of the rights and duties of the occupant. The work
“Inam” means “gift” or “grant” and land held on an Inam tenure is
technically called “alienated” i.e “transferred insofar as rights of
government are concerned, wholly or partially to the ownership of
any person”. Such was the definition of Inam tenures under Land
Revenue Code section 3(2). Miscellaneous tenures covers those
tenures which are not properly classifiable under either of the two
preceding heads. Examples of such tenures are the Talukdari and
Maleki in the State of Gujarat and the Khoti in the Konkan area
of State of Maharashtra. Prime object of the land settlement, is to
record the person upon whom primary liability for payment of the
land revenue rests. The entire system of settlement, imposition
and recovery of the land revenue really depends upon, the answer
as to the person upon whom such liability of payment of land
revenue rests. In the erstwhile State of Bengal such responsibility
was upon the landlord and the unit of the assessment was the
estates; in the erstwhile State of Punjab such responsibility was
upon the coparcenary body of village proprietors and the unit of
the assessment was the village. In the erstwhile Bombay
Presidency, the village lands in the vast majority of cases, were
held in small parcels of individuals without any existing
connection of interest, whatever their past history might have
been. There were isolated cases also of landlord and village assets
in the erstwhile Bombay Presidency. For example, the Talukadari
and Narwadari tenures. However, in due course of time the
system of settlement via. “Rayatvari” was adopted in Bombay
Presidency. Main objective behind this Rayatvari system is that
the payment of assessment was not placed upon large estate or
the village, as a whole, however, upon the separate small holdings
of individuals. Such individuals in other system of settlement
would be ordinarily the tenants of the landlords/large proprietors.
This principle was laid down first in point of time in the first
Bombay ordinance dealing with the subject of land revenue. It was
Bombay Regulation No. XVII of 1827. There the word “occupant”
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and “responsibility of payment of assessment of the land” was
saddled upon the occupant. Section 3 of Regulation No. XVIII of
1827 (Regulation of 1827, for short) had provided that the
settlement of the assessment shall be made with the occupant of
the land. If the cultivator held the land under his cultivation
directly from the Government, was considered as the occupant
and when such land was not held from the State Government,
however, was so held from the person having the highest right or
holding recognised by the custom of the country or on specific
grant, which intervenes between Government and the cultivator is
to be considered. The history of occupancy shows that in the
Deccan unalienated land were divided into two classes (i)
Mirasdar and (ii) Uparis. All these two classes Mirasdars held
their land by a tenure under which these lands were heritable
and, therefore, divisible, according to the ordinary Hindu law of
succession as well as transferable, while they also possess a
practically indefeasible right to recover even after long
abandonment. The Uparis were mere tenants at will without
rights of succession or transfer and thus without hereditary
attachment to them. Thereafter, Mr. Pringle's settlement was
holding the field basing the assessment splely upon the value of
the land and not upon the status of the cultivator. This Pringle's
settlement did not make any change in the relative conditions of
two tenures. Thereafter, came the joint report i.e the system of the
occupancy.

18. System of imposition and recovery of land revenue had been
evolving even after the joint report system of occupancy. Such
evolution forms large part of the correspondence between the
administrators and the then government. Capt. Wingate's letter
and letters of the then Government, have recorded part of such
evolution of term “occupant”. Apart from the administrator i.e
officers in the survey and settlement department and the then
Government, Courts have also played their role. The Courts
enforced partitions without record to the Joint Rules. It was
because Joint Rules were not the law and, therefore, had no
binding effect whatsoever upon the decisions of the Courts
prevailing, in the era. The officers working under the survey and
settlement department, thus, were compelled by law to effect, to
carry out the partitions, orders passed by the Courts, even though
the Collector was not allowed by the Joint Rules to recognise such
partitions and sub divisions of the agricultural lands. In a given
case, on account of partition, for example, between three sons of
the deceased cultivator, the revenue officer was compelled to take
them in possession of their several plots. As per the Joint Rules
holding the field, in fact, Collector was to enter the name of the
eldest son (Rule of primogeniture which was prevailing at the
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relevant time) only and accordingly eldest son was technically
recorded as “occupant” and his name was recorded in the then
Government records.

The history of occupancy further reveals that such diversions
had established at that time, two kinds of title to agricultural
land, one founded upon possession, recognition by the Courts, the
second upon “registration” recognised by the revenue authorities.
History of occupancy further shows for about sixty years, it was a
struggle first to reconcile and second to combine the two into one
sensible and logical system. Thereafter, the first Survey and
Settlement Act in the year 1865 came to be passed. This Act has
thus, for the first time, had given legislative sanction to the
survey/settlement operations and measures. This first Act of 1865
superseded the Joint Rules. Changes thought necessary were also
incorporated in the provisions of the Act. Considerable changes
relating to “occupancy” were made. There, in the Act of 1865,
section II (J) was incorporated, providing that the person whose
name is entered authorisedly in the survey papers, for other
public accounts, is responsible to Government for payment of the
assessment due upon any field or recognised share of a field.
Concept of sole holder was not favoured and Rule 27 had
recognised co-ownership of the occupancy. Principles of liability of
payment of land revenue, however, was saddled upon the occupant
proper regarding whole survey number. The joint occupant merely
was conferred with right to have his/their names entered and
his/their shares shown fractional parts of the rupee i.e in terms of
Annas and Pai; for their share of the assessment to the occupant.
Fact of subdivisions was recognised by the Act of 1865, however,
said Act revised the subdivision of original survey numbers. By
the Act No.IV of 1868 permission was granted to survey officers to
sub-divide by survey number or share, subject to the limitations of
area imposed. The law of occupancy stand revised by the Land
Revenue Code (Act V of 1879) (hereinafter referred to as the Act
of 1879, for short). This Act of 1879 recognised two classes of
rights under two heads of “occupancy” and “registered occupancy”,
Word “occupant” came to be defined by section 3 (16) of Act of
1879 meaning thereby as holder of unalienated land, or where
there are more holders than one, the holder having the highest
right in respect of any such land, or where such highest right vests
equally in more holders than one, any one of such holders. The
other category i.e registered occupancy was defined under section
3 (17) as a sole occupant or the eldest or principal of several joint
occupants whose name is authorisedly entered in the Government
records as holding unalienated land whether in person or by his
co-occupant, tenant, agent, servant or other legal representatives.
This double system of occupancy i.e occupants under section 3(16)
and registered occupant under section 3 (17) of Act V of 1879
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lasted for about 25 years. The confusion all along in these two
terms that “occupant” and “registered occupant” was faced by the
agrarians. The then Government faced the serious defects
inherent in the survey settlement system. Famine Commission
expressed an opinion for preparation of “record of right” for
property administration. For some time “Khatedar system” was
also resorted to. For manifold reasons such Khatedar system was
found unuseful and was actually abolished. Thus, “Famine
Commission”, in the year 1901, was of the opinion of preparation
of record of rights. Study was carried out by two officers and
report was submitted to the then Government. Outcome of the
report was, an “Act to provide for the preparation and
maintenance of record of rights in the lands of the Bombay
Presidency”. Record of rights, thus, was brought into operation by
Act No. V of 1913. Changes proposed were considered and
embodied in the Land Revenue Code Act No. IV of 1913. Under
section 6(h) “occupant” was defined. Section 6 (c) had provided
sub-division of a number. Authorisation was given under section
117-A for splitting up the survey number into such sub divisions.
Thus, foundation was laid of whole new system of record of rights
Act V of 1913 which was repealed and amalgamated with the
Land Revenue Code.

19. It is also necessary to refer to few enactments since I am
dealing with the question of agricultural land from Latur district
of the State of Maharashtra, which was earlier Part of Nizam's
State of Hyderabad. The Hyderabad Land Revenue Act [No. VIII
of 1317 F. (1927 A.D)] was applicable to the present Marathwada
region of the State of Maharashtra. The Bombay Land Revenue
Code, 1879 is a repealed enactment i.e repeal of Bombay V of
1913. Application of the Bombay Land Revenue Code, 1879 is
given under sub-section (2) of section 1. It is provided that it
extends to the pre-reorganization State of Bombay, excluding the
transferred territories. In the foregoing paragraphs of this
judgment, I have referred to few definitions and important is the
definition of term “occupant” under section 3(16) of the Bombay
Land Revenue Code, 1879, It has been provided that the survey
officer had occasion of making or revising a settlement of land
revenue, to prepare a register to be called “the Settlement
Register” showing the area and assessment of each survey
number with any other particulars that may be prescribed and
other records in accordance with such orders as may from time to
time be made on this behalf by the State Government. Section
135(d) of the Bombay Land Revenue Code, 1879 is important for
our purpose. It provides register of mutations and register of
disputed cases. A duty is cast upon the village Accountant (the
then Kulkarni) to maintain such register of mutations and
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register of disputed cases. Under sub-section (6) of section 135 (d)
it has been provided that the entries in the register of mutations
shall be tested and if found correct, or after correction, as the case
may be, shall be certified by a revenue officer of the rank not lower
than the Mamlatdars First Karkoon (Subsequently recognised as
Taluka Awwal Karkoon, in the State of Maharashtra).
Presumption of correctness of the entries in the record of rights
and register of mutation is laid down under section 135 (j) of
Bombay Land Revenue Code, 1879 which reads an entry in the
record of rights, and the certified entry in the register of
mutations shall be presumed to be true until the contrary is
proved or a new entry is lawfully substituted thereof. One more
enactment i.e the Hyderabad Record of Rights in Land Regulation
1358 Fasli (1968 A.D) needs to be referred to. This regulation is
after the promulgation of Maharashtra Land Revenue Code, 1966.
This Regulation of 1968, has been made enforceable to the area of
whole of the Hyderabad State which is laid down under section
1(2). Section 1 (3) is also relevant from the view point of the date
on which this Regulation of 1968 can be considered to be in force.
In this regulation, preparation and maintenance of record of
rights is provided under section 4. Section 6, under this
regulation, is regarding register of mutations and register of
disputed cases. Presumption of correctness of entries in record of
rights and register of mutations is made available under section
13 of this Regulation of 1968. There are two more sections i.e
section 17 regarding modification of law inconsistent with this
regulation and section 19 repealed and savings clause.

20. Thus, terms “occupant”, “survey number”, “restricted or new
tenure”, “old tenure” have their genesis in the Survey and
Settlement Manual and various enactments referred to in the
foregoing paragraphs of this judgment. The preparation and
maintenance of record of rights, has been evolved in due course of
time. The presumption attached to said record of rights is
similarly worded in all the relevant sections of the earlier
enactments. By and large, it can be said that the Bombay Survey
and Settlement Manual and various enactments, which are
referred to hereinabove, were brought in force for the fiscal
purpose by the Government holding the field of governance. All
along these enactments were brought in force for the purpose of
imposition and recovery of the land revenue by the then
Government. While imposition and recovery of the land revenue,
the then Government felt the necessity of preparation of record of
rights regarding, agricultural land. Recording the names of the
occupant, recording the names of the cultivators, tenants etc. was
all for the prime object of imposition and recovery of the land
revenue by the Government. In this view of the matter,
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presumption has been conferred upon the mutation entries, entry
taken in the record of rights by these enactments. Such
presumption always is rebuttable presumption. Apart from these
enactments, presumption under section 114 of the Indian
Evidence Act, 1872 regarding entries in the record of rights is also
available; in favour of such entries.”

(emphasis added)

After discussing the entire history of survey of lands, the

manner in which and the purpose for which Hissa Form Nos. 4 and 11

are prepared, Deshmukh, J. finally concluded that Hissa Form No.4

cannot be said to be a document created for conferring title over the

person whose name is mentioned as occupant therein. This Court held

in paragraph Nos.21 and 22 as under:
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21. In the case on hand, learned counsel for the Appellant has
placed reliance on two documents i.e Exhibit-5 Hissa Form No.
4, and Tonch Map Exhibit-85. Extensive survey of Survey and
Settlement Manual, various enactments pertaining to
agricultural lands have been considered by me. In my view,
Hissa Form No. 4 (origination is from Gunakar Book)
cannot be said to be a document creating or conferring
the title over the person whose name is mentioned as
occupant in this Hissa Form No. 4. This Hissa Form No.
4 also cannot be equated with a document creating title
in favour of the person whose name is mentioned in the
column No. 11 of Hissa Form No. 4. In the case on hand,
Govind Shankar is the name mentioned i.e of the plaintiff. In
other words, this Hissa Form No. 4, in the case on hand,
cannot be said to be a piece of evidence or document creating
or conferring title over the plaintiff regarding Land Survey No.
23 (1), admeasuring 00 Hectare 32 Ares. It is clarified that Pot
Hissa No. 1 or sub-division No. 1 of Land Survey No. 23,
admeasuring 00 Hectare 32 Ares, cannot be said to be owned
by the plaintiff Govind because of this document Hissa Form
No. 4 Exhibit-5.

22. The communication Exhibit-X dated 24th June, 1940
addressed by the Settlement Commissioner and Director of
Land Record Pune to Mr. M.J Desai, Settlement Commissioner
and Director of Land Records, Pune indicates that caution to
be exercised by the officers concerned of land record
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department as well as revenue department. In my considered
view, after preparation of Hissa Form No. 4 and Tonch map
Exhibit-85, the revenue officers have to prepare Hissa Form
No. 12 Exhibit-X which consists of about twenty columns.
After preparation of this Hissa Form No. 12, said Hissa
Form No. 12 has to be effected into a record of rights by
the officers of the revenue department in accordance
with the provisions of law. Since this communication Exh.
X is addressed by Settlement Commissioner and Deputy
Director of Land Record, Pune, to Mr. M.J Desai, Director of
Land Record, Pune on 24th June, 1940. Specific reference
is made to section 135(d)(6) of the then Land Revenue Code i.e
1879. Thus, the procedure had to be gone into before effecting
into the record of rights, the effect of Hissa Form No. 12. In
other words, it is a combination of act and actions of the
survey and revenue department officials which
culminates in finalisation of Hissa Form No. 12 and its
actual effect into the record of rights i.e 7/12 extract,
showing the name of the holder, details of the survey
number/Pot Hissa Number/area of the survey
number/pot hissa number, etc. The learned counsel for the
Appellant fairly concedes that Exhibit-5 i.e Hissa Form No. 4
and Tonch map Exh. 85 have not culminated in preparation of
Hissa Form No. 12 and consequently have not been given effect
to, in the 7/12 extract i.e the record of rights. Thus, fact
remains that, despite the measurements of Pot Hissa Survey
No. 23 (1), showing area 00 Hectare 32 Ares, and showing
plaintiff Govind as a holder thereof, such entries have not been
effected into the record of rights. Even if they were effected
into the record of rights, as observed in the foregoing
paragraphs, it has got presumptive value which is
rebuttable.

(emphasis added)

23) Thus, judgment in Govindrao Shankarrao Reddy is an
authoritative pronouncement on the issue as to whether mere
reflection of shares in Hissa Form Nos. 4 and 11 would, by itself,
constitute a document of title and it has been conclusively held by this
Court that it does not. Before going further, it must be observed that
the judgment in Govindrao Shankarrao Reddy has been followed
by another Coordinate Bench (Coram: Ravindra V. Ghuge, J.) in Babu
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Gopala Gaware (supra), in which it is held in paragraph Nos.17 and

19 as under:

“17. So far as Hissa Form No. 4 is concerned, the trial Court has relied
upon the judgment of the Division Bench of this Court in the matter
of (Govindrao Shankarrao Reddy Vs. Rukhminibai w/o. Vithal Reddy), 2008
B.C.I,, (soft) 23 (A.B.) : 2009 (2) Mh.L.J. 583 which lays down the law that
Hissa form No. 4 cannot be said to be a document creating or
conferring the title upon the person whose name is mentioned as an
Occupant.

XXX
19. The Trial Court has specifically observed that the defendant
did not submit any document to establish that the entries
regarding his ownership in the revenue record were made on the
basis of Hissa Form No. 4. It is further observed that the
defendant could not explain the sudden expansion of the land in
his possession and the sudden decrease in the land which was
held by the plaintiff. The T.I.L.R. report and documents on record
indicated encroachment by the defendant to the extent of 30 R

land.
(emphasis added)

24) Independent of the discussion in Govindrao Shankarrao
Reddy, it otherwise appears inconceivable that the entries reflected
in Hissa Form No.4 or 11, which are commonly known as Aakarphod
Patrak can ever constitute a document of title. The very word in
marathi "3THRBIS” refers to sub-division of land revenue. In the 7/12
extracts, the revenue authorities reflect area of the land as well as
“3MPR” which is always in monetary terms. Therefore, by undertaking
the exercise of "3M@HR®BIS" what is essentially done is sub-division of the
land revenue payable in respect of each share. Deshmukh, J. has
dealt with the exact manner in which Hissa Form Nos.4 and 11 are
prepared by Survey Officers. When multiple sharers in respect of an
agricultural land decide to have their shares separated by issuance of
separate 7/12 extracts in respect of each share, the Survey Officer

undertakes the exercise of sub-division of lands as per the desire

Page No. 27 of 38
25 February 2025

;21 Uploaded on - 25/02/2025 ::: Downloaded on - 26/02/2025 16:43:46 :::



Megha 57_wp_8460_2023_fc.docx

expressed by joint holders and in the process, the Survey Officer is
also expected to sub-divide the land revenue payable in respect of the
land undertaken for such sub-division. As observed by Deshmukh oJ.,
there are 13 columns in Hissa Form No.4. Column No.11 represents
the name of the occupant and Column No.12 bears his/her
signature/thumb impression. Careful perusal of Column No.11 of
Hissa Form No.4 produced at Exh. A with the Petition would show
that the same has a heading “@eieRi™ @' (Name of Occupier). In
Column No.12, the heading is “PeoicR &R IIN AT &l fdhar [T

THCIN DIUIT SHHMET HRUNG™T qrsell” (Signature /thumb impression of
occupier if present, if not present the name of person on whose
statement sub-division is undertaken). Thus, mere reflection of name
of Hari Balwant Naik in Column No.11 of Hissa Form No.4 and his
signature in Column No.12 thereof, would not convert the said
document into a document of title. After the exercise of filling up
Hissa Form No.4 is complete, the Survey Officer thereafter
undertakes the further process of preparation of Hissa Form No.11,
which again originates from the Survey and Settlement Manual as
observed by Deshmukh <J. There are 27 columns in Hissa Form No.11,
column No.26 being the final assessment of pot-hissa (sub-division).
Thus, the very purpose of preparation of Hissa Form No. 4 or 11 is
essentially to give its effect to the sub-division in the assessment
record. After Hissa Form No.4 or 11 are finalized, the same are
thereafter forwarded to the revenue authority (Talathi/Circle Officer),
who then give effect to the said two forms in the revenue records.
Thus, preparation of Aakarphod Patrak or Hissa Form Nos. 4 and 11
are merely step in aid to give effect to sub-division of land in the
revenue records. If Hissa Form Nos. 4 and 11 are taken to their logical

end of preparation of separate 7/12 extracts by -certification of
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mutation entry, mutation of such names in the revenue records may
create a rebuttable presumption under provisions of Section 114 of the
Indian Evidence Act, as observed by Deshmukh J. in Govindrao
Shankarrao Reddy. 1 therefore respectfully agree with the view
expressed by Deshmukh J. in Govindrao Shankarrao Reddy that
Aakarphod Patrak or Hissa Form No.4 or 11 do not by themselves

constitute a document of title.

25) There is yet another decision of coordinate bench of this Court
where it is held that Hissa Form No. 4 does not constitute a document
of title. This Court has recently held in Late Mahadu Narayan
Katara Vs. Shri Yashwant Krishnaji Joshi®, that Hissa Form No.
4 does not constitute document of title. A coordinate bench of this
Court (Coram: Sharmila Deshmukh J.) had held in paragraph No.8 of
the order as under:

8. Next, coming to the solitary document on the basis of which
it is sought to be contended that the Petitioner is a protected
tenant, the reliance is placed upon the Hissa Form No. 4 of the
Gunakar Book. Hissa Form No. 4 originates under the Survey
and Settlement Manual and makes reference to Village, Tahsil,
District etc. and column No. 11 contains the name of the
occupant. As held by this Court in case of Govindrao
Shankarrao Reddy vs. Rukminibai w/o. Vithal Reddy & Ors.
[2009 (2) ALL MR 550] after carrying out measurement, Hissa
No. 4 obligates the entries. The Court considered whether
Hissa Form No. 4 can be considered as source of title and held
that Hissa Form No. 4 cannot be equated with document
creating title in name of person mentioned as column No. 11.
The Court held that Hissa Form No. 4 is required to culminate
in Hissa Form No. 12 and consequently in record of rights. The
Court held that it is combination of act and actions of survey
and revenue officials which culminates in finalisation of Hissa
Form No. 12 and its actual effect in record of rights showing
name of holder, survey number etc. Thus, if Hissa Form No. 4
has not culminated in Hissa No. 12, it is mere step in the
procedure of measurement. The admitted position is that the

4 Writ Petition No.241 of 2023 passed on 14 June, 2024
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same is maintained under the Survey Manual and is prepared
at the time of carrying out the measurements of the land. The
said document cannot be a document to establish that as on
tillers date, the Petitioner's predecessors were cultivating the
land. To establish the same, it was necessary for the Petitioner
to bring on record the document to establish that on 1st April,
1957, the predecessor was cultivating the subject land which
could have been established by showing either the mutation
entry or the 7/12 extract or the crop cultivation entry in the
name of the predecessor of the Petitioner. Admittedly, none of
the documents which would supported the case of Petitioner
that their predecessor cultivating the land has been brought on
record. What is required under Section32 of the Tenancy Act is
to show that the tenant is cultivating the land on the tillers
date. By the name of the predecessor of the Petitioner being
reflected in Hissa Form No. 4 of the Gunakar Book, it cannot
be established that on tillers date, the land was being
cultivated by the tenant. In addition thereto, the Civil Court's
order specifically records that the property is in possession of
the landlords and the Petitioners herein have not been able to
give any explanation as to when he lost the possession.
Admittedly, the said order has not been challenged by the
Petitioner. Considering the said observations of the Trial
Court, the contention of the Petitioners that their predecessors
were in cultivation of the said land and after the death of their
predecessors in the year 1968 also the land was being
cultivated by the Petitioners, is clearly not established. The
MRT has considered the order of the Civil Court as well as the
Records which indicated that the possession was never with
the Petitioners on the basis of the documentary evidence and
has rightly held that merely based on the solitary entry in
Hissa Form No. 4 would not support the case of the Petitioners
as regards their claim of tenancy.

26) With the above three authoritative pronouncements there
would have been no difficulty in holding that the Hissa Form No. 4 or
11, which are commonly known as Aakarphod Patrak do not create a
document of title. However, twist is created on account of reliance by
Ms. Karnik on judgment of another coordinate bench of this Court
(Coram: R.D. Dhanuka J, as he then was) in Ramchandra
Yeshwant Desai (supra) in which it is held that a Botkhat or
Aakarphod Patrak constitutes a document of title. It is held in
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Ramchandra Yeshwant Desai (supra) in paragraph Nos.24, 26 and

30 as under:

“24. The question that arises before this Court is whether the
respondent nos.1 to 3 had rebutted the presumption to be drawn in
the entries recording the names of the appellant and respondent
nos.4 and 5 in revenue record by relying upon the Botkhat (Exhibit-
42) and Akharphod Patrak (Exhibit-43) were documents of title and
whether those documents were sufficient to rebut the presumption.

XXX

26. This Court in the case of Anant Dattatraya Thakur-
Desai v. Mahadev Wasudeo Thakur-Desai, reported in XXXI
B.L.R. 628 has held that an entry in Botkhat is presumptive
evidence of title and possession in favour of the persons whose
name appears in it. Mr. Gokhale, learned counsel for the appellants
could not point out any other judgment taking a view contrary to
the view taken by this Court in the case of Anant Dattatraya
Thakur-Desai v. Mahadev Wasudeo Thakur-Desai (supra). Learned
counsel for the appellants fairly states that the said
judgment of this Court holds the field.

XXX

30. In my view, the entries in the revenue record do not create or
extinguish any title in respect of land in dispute. It enables the
person whose favour the mutation is ordered to pay land revenue.
On the contrary, Botkhat and Akharphod Patrak can be
considered as document of title and is sufficient to rebut the
presumption arising from the mutation entry. I am
respectfully bound by the judgment of this Court in case of Anant
Dattatraya Thakur- Desai vs. Mahadev Wasudeo Thakur-Desai
(supra) which squarely applies to the facts of this case and also the
judgment of the Supreme Court in the case of State of Andhra
Pradesh & Others vs. Star Bone Mill & Fertiliser Co. (supra).”

(emphasis and underling added)

27) This Court appears to have relied on provisions of Section 88
of Maharashtra Land Revenue Code, 1966 (MLRC) and the judgment
in Anant Dattatraya Thakur-Desai Vs. Mahadeo Vasudeo
Thakur-Desai’. 1 have gone through the judgment in Anant

> AIR 1929 Bombay XXX 333
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Dattatraya Thakur-Desai (supra). The case involved claim by the
Appellant therein of possession of undivided half share and right to
purchase the equity of redemption. The case did not involve the issue
of survey or sub-division of the land or validity of any mutation entry.
While deciding the issue of validity of a mortgage deed and while
dismissing the Second Appeal, a stray observation is made by Mirza
J. in paragraph No.4 of the judgment that ‘After the death of
Balkrishna, the name of Gangabai was substituted in the botkhat
1988. There are several rulings of this Court that entry in the botkhat
is a presumption of title in favour of whose names appears in it. The
judgment of Mirza J. has been concurred with by Murthy <J., whose
independent judgment does not deal with issue of presumptive value
of any entry in a botkhat. In my view, the judgment of Anant
Dattatraya Thakur-Desai (supra) is rendered while deciding
altogether different issue and therefore, cannot be read in support of
an absolute proposition of law that in every case, an entry made in a
botkhat would constitute presumptive evidence of title in favour of the
person whose name appears in it. Before Dhanuka <J. it appears that
the learned counsel for the Appellant made a statement that the
judgment in Anant Dattatraya Thakur-Desai (supra) holds the
field, when in fact before rendering of judgment in Ramchandra
Yashwant Desai (supra) on 4™ December, 2015, the judgments of
S.B. Deshmukh, J. in Govindrao Shankarrao Reddy (4"
September, 2008) and of Ghuge, J. in Babu Gopala Gaware (10"
April, 2015) had already ruled that mere entry in Hissa Form No.4
does not constitute a document of title. The judgments in Govindrao
Shankarrao Reddy and Babu Gopala Gaware were not brought to
the notice of Dhanuka J. In that view, the judgment in Anant
Dattatraya Thakur-Desai holding that an entry in Aakarphod
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Patrak or botkhat constitutes a document of title would be per-

incurium.

28) Even otherwise, Section 88 of the MLRC does not create any
presumption of title in favour of a person whose name appears in
Hissa Form No. 4/ Aakarphod Patrak. Section 88 of the Code provides
thus:

“88. Privilege of title-deeds.

When the original survey of any land has been once completed, approved
and confirmed under the authority of the State Government, no person
shall, for the purposes of subsequent surveys of the said lands undertaken
under the provisions of this Chapter, be compelled to produce his title-deeds
to such land or to disclose their contents.”

29) All that Section 88 of the Code provides is that the holder of
the land need not present document of title every time fresh survey is
undertaken. There is a distinction in the concept of ‘survey’ and ‘sub-
division’ under the Code. The survey of the land under Section 79 of
the Code is undertaken with a view to assessment and settlement of
land revenue as well as to record rights connected therewith and such
survey is to be called a revenue survey. As contradistinct from a
revenue survey undertaken for the purposes of assessment and
settlement of land revenue, the process of sub-division of survey
number can be undertaken on a mere application by multiple holders
of any particular survey number. Thus after death of father, when
names of four children are entered in a revenue records, they may
desire to have the survey number physically sub-divided for the
purposes of creation of separate revenue records (7/12 extracts) in
respect of each pot-hissa. As observed above, while creating such sub-

division, revenue payable in respect of the land is also required to be
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sub-divided which actually means “Aakarphod”. Therefore, it is
otherwise inconceivable that any document leading to sub-division
would by itself constitute a document of title as rightly held by S.B.
Deshmukh, J. in Govindrao Shankarrao Reddy (supra). Once the
Aakarphod or sub-division is given effect to by the Survey Officer by
preparation of Hissa Form Nos.4 and 11, the same is to be
transmitted to the revenue authorities (Talathi/Circle Officer) who
then give effect to such sub-division by correction of separate 7/12
extracts. It is only after the entire exercise of creation of separate 7/12
extracts is completed that a person in whose name separate 7/12
extract is created, would be in a position to raise presumption of
possession and title, which again is rebuttable, as mere entry made in

revenue records for fiscal purposes do not create or extinguish title.

30) Therefore, the view expressed in Ramchandra Yashwant
Desai (supra) by relying on provisions of Section 88 of the Code that
an entry in Aakarphod Patrak would constitute a document of title
does not otherwise appear to be in consonance with the statutory

framework of the MLRC.

31) It is therefore held that documents created during the course
of sub-division of land such as Hissa Form No.4 or Hissa Form No. 11

or Akarpohd Patrak do not create a document of title.

32) I am therefore unable to accept the contention on behalf of
the Petitioners that entries made in the name of Hari Balwant Naik
in Hissa Form No. 4 relied upon by Petitioners at Ex. A to the petition
would create title in his favour qua the shares indicated against his
name. It is an admitted position that Hissa Form No. 4 did not

ultimately result in creation of any revenue entry. Though Mutation
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Entry No. 3342 was prepared by the Talathi on 8 February 1972 for
giving effect to Akarphod Patrak No.12 of 1968, the Tehsildar did not
approve the said Mutation Entry and ordered its cancellation on 16
October 1972. As rightly pointed out by Mr. Karandikar, said
Mutation Entry No.3342 was otherwise was not restricted to the
alleged sub-division between the three partitioning persons-Mahadeo
Aaba Naik, Haribhau Balwant Naik and Ganesh Bhai Naik. It
appears that the said Mutation Entry also sought to record names of
unconnected persons such as R. Gopal Churi, Gopal R. Churi, Anand
Kama Churi etc., who are not part of Naik family and whose names
are not reflected in the Hissa Form No. 4. It therefore becomes
difficult to otherwise believe that the Mutation Entry No.3342 was
based only on Aakarphod Patrak No.12 of 1968. In any case, the said
Mutation Entry No.3342 was never certified by Tehsildar and was in
fact cancelled within a period of eight months on 16™ October 1972.
Thus Aakarphod Patrak No.12 of 1968 was not even taken to its
logical end by creation of revenue entries or separate 7/12 extracts.
Thus, the proposed sub-division undertaken vide Hissa Form No.4
was not even taken to its logical end and Survey No.279/1 remained
intact. This is the reason why the Hon’ble Minister (Revenue) has
rightly held that Aakarphod Patrak No. 12 of 1968 was rendered
infructuous and meaningless. I fully agree with the findings recorded
by the Hon’ble Minister. There is no dispute to the position that land
bearing Survey No. 279/1 was subsequently assigned new Survey
No.78/1. The sub-division in respect of new Survey No. 78/1 has taken
place by which the said land bearing Survey No.78/1 was subdivided
amongst Mahadev Baba Naik and Ganesh Bhai Naik into 78/1A and
78/1B.
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33) Also of relevance is the fact that Petitioners themselves never
claimed any share in land bearing survey No.279/1 and always
acquiesced with the position that the sub-division undertaken in the
year 1968 had become meaningless on account of cancellation of
Mutation Entry No.3342 by Tehsildar on 16" October 1972. This is
apparent by twin conducts of Petitioners. Firstly, after Hari Balwant
Naik’s death on 22" August 1978, his legal heirs made an application
for recording of their names in respect of lands coming to the share of
Hari Balwant Naik. Accordingly, by Mutation Entry No. 3566 dated
21% December 1978, names of legal heirs of Hari Balwant Naik were
recorded only in respect of land bearing Surveys No.275/4/1, 288/1 (P),
300/1(P), 301/1(P) and 304/1. No attempt was made by legal heirs of
Hari Balwant Naik to claim any share in the land bearing Survey
No.279/1. Furthermore, the legal heirs of Hari Balwant Naik filed
Regular Civil Suit No. 857 of 2012 in the Court of Civil Judge Junior
Division, Vasai in respect of various lands of Hari Balwant Naik
which did not include the land bearing Survey No.279/1. In paragraph
No.2 of the Plaint filed in the suit, Plaintiffs therein averred that the
lands described in the Plaint came to the share of Hari Balwant Naik
in the partition effected in the year 1955. Thus, there is implied
admission in paragraph No.2 of the Plaint that Hari Balwant Naik
became owner only in respect of the suit lands by partition in 1955

and not of land bearing Survey No.279/1.

34) Ms. Karnik has attempted to salvage the situation by
submitting that fresh suit has been filed bearing Regular Civil Suit
No.1 of 2019 in the Court of Civil Judge Senior Division, Vasai
claiming declaration of title in respect of land bearing Survey No.78

(Old No. 279/1) Hissa No.1/5, Hissa No.1/6 and Hissa No.1/12. This
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prima facie appears to be an improvement in the situation in 2019
after initiation of proceedings before the Tehsildar in the year 2017 for
giving effect to Akarphod Patrak of 1968 after about 49 long years.
Otherwise, no claim was ever raised for a share in land bearing
Survey No. 279/1 or 78/1A and 79/1B. The Suit is filed for the first
time in 2019 after 51 long years of creation of Hissa Form No. 4. Be
that as it may. All that can be observed, at this stage, is that the
revenue entries would obviously be subject to the decree that would be
passed in Regular Civil Suit No.1 of 2019. Since some of the
Petitioners have already filed suit claiming title in respect of land
bearing old Survey No.279, Hissa Nos. 1/5, 1/6 and 1/12, there is no
need of reopening the revenue entries which have been settled for a
long period by relying on meaningless Aakarphod Patrak No. 12 of
1968. If Petitioners succeed in proving that Hissa Nos. 1/5, 1/6 and
1/12 of old Survey No.279/1 indeed came to the share of Hari Balwant
Naik in 1955 partition or that the failed act of sub-division performed
in the year 1968 amounted to partition, the Civil Court will pass
appropriate decree in a suit filed by them. As of now I have unable to
declare Petitioners to be owners of land bearing old Survey No.279,
Hissa Nos. 1/5, 1/6 and 1/12 for the purposes of making of revenue

entries in favour of Petitioners.

35) After considering the overall conspectus of the case, I am of
the view that the Hon’ble Minister has rightly declared Aakarphod
Patrak No.12 of 1968 to be meaningless. The only error committed by
the Hon’ble Minister is in upholding the order dated 17 June 2022
passed by the DDLR. Since Aakarphod Patrak No.12 of 1968 is found
to be meaningless, DDLR’s order ought to have been technically set

aside. Grant of further prayer of the contesting Respondents for sub-
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division of land bearing Survey Nos.78/1A and 78/1B by the Hon’ble
Minister also does not suffer from any infirmity once it is held that
Petitioners are not entitled to have their names mutated to the land
bearing new Surveys No.78/1A and 78/1B. I do not see any fetter in
mutation of names of the contesting Respondents by carrying out

further sub-division of lands bearing new Surveys No.78/1A and

78/1B.

36) Before parting, I must place on record my gratitude for
valuable assistance rendered to the Court by Mr. Sunil Karandikar,

the learned Amicus Curiae.

37) The Petition accordingly fails and is dismissed. There is no
order as to costs. It is however clarified that the Petitioners would be
free to agitate their claim of title in respect of land bearing Survey No.
78 (old No.279/1), Hissa No.1/5, 1/6 and 1/12 before the Civil Court
and the revenue entries would be subject to decree that would be

passed by the Civil Court.

[SANDEEP V. MARNE, J.]

38) After the judgment is pronounced, the learned counsel
appearing for the Petitioners would pray for continuation of
interim order passed by this Court on 11 June 2024. The request
is opposed by the learned counsel appearing for the Respondents.
Considering the reasons recorded while dismissing the Petition, I
am not inclined to continue the interim order. Request for

continuation of interim order is accordingly rejected.

[SANDEEP V. MARNE, J.]
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